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U.S. Customs Service 


Treasury Dectstons 


19 CFR PART 152 
(T.D. 84-235) 


Customs Regulations Amendment Relating to Valuation of 
Imported Merchandise 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations by 
excluding from the price paid or payable for imported merchandise, 
the costs for foreign inland freight and other services incident to 
the international shipment of merchandise which occur after the 
goods have been sold for export to the United States and are placed 
with a carrier for through shipment. Evidence of sale for export 
and placement for through shipment shall be established by means 
of a through bill of lading to be presented to the district director of 
Customs. This change is necessary to conform the Customs Regula- 
tions to the Agreement on Implementation of Article VII of the 
General Agreement on Tariffs and Trade which requires the inclu- 
sion in, or the exclusion from the Customs value, of the cost of 
transport of the imported goods to the port of place of importation. 


EFFECTIVE DATE: November 29, 1984. The amendment will be 
applicable to all entries of merchandise for which liquidation was not 
final on November 29, 1984. 


FOR FURTHER INFORMATION CONTACT: Bruce N. Shulman, 
Value and Special Classification Branch, Office of Regulations and 
Rulings, U.S. Customs Service, 1301 Constitution Avenue NW., 
Washington, D.C. 20229 (202-566-2938). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pub. L. 96-39, the Trade Agreements Act of 1979, incorporated 
into U.S. law the trade agreements negotiated by the United States 
in the Tokyo Round of Multilateral Trade Negotiations. Title II of 
this act, “Customs Valuation,” implemented the Agreement on Im- 
plementation of Article VII of the General Agreement on Tariffs 
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and Trade (the “Valuation Agreement’’). Title II made significant 
changes in the laws administered by Customs relating to the valu- 
ation of imported merchandise by amending section 402, Tariff Act 
of 1930, as amended (the ‘“Act’’) (19 U.S.C. 1401a). The Customs 
Regulations issued to administer the new statutory valuation 
scheme are contained in Subpart E, Part 152, sections 152.100- 
152.108 (19 CFR 152.100-152.108). 

Present section 402 of the Act provides five bases for determining 
value, presented in order of precedence of application. The first 
and primary basis of value is transaction value. Only if transaction 
value cannot be determined, or cannot be used, may another basis 
of value be used. The transaction value of imported merchandise, 
essentially, is the “price actually paid or payable” for the merchan- 
dise when sold for exportation to the United States. The term 
“price actually paid or payable” is defined in the Act as the total 
payment (whether direct or indirect, and exclusive of any costs, 
charges, or expenses incurred for transportation, insurance, and re- 
lated services incident to the international shipment of the mer- 
chandise from the country of exportation to the place of importa- 
tion in the United States) made, or to be made, for imported mer- 
chandise by the buyer to, or for the benefit of, the seller (section 
402(b)(4(A)) (emphasis supplied). It is clear, then, that any costs for 
insurance, freight, etc., involved in the international movement of 
merchandise are to be excluded from the dutiable value of import- 
ed merchandise appraised using the transaction value basis. How- 
ever, in many cases, another significant cost to an importer is the 
expense related to foreign inland freight charges, especially where 
the seller quotes prices on a C.I.F. (delivered) method. 

Note.—Costs incurred in the transportation of imported mer- 
chandise in the U.S., if identified separately, also are excluded 
from the transaction value. 

Customs current interpretation of the Act in regard to foreign 
inland freight, as stated in section 152.103(a)(5), is to include that 
cost in the transaction value if it is indeed reflected in the price 
actually paid or payable to the seller, e.g, in a C.I.F. price quota- 
tion. On the other hand, if the price actually paid or payable to the 
seller does not include the cost of foreign inland freight, e.g., in an 
ex-factory price quotation, that cost will not be added to the price if 
paid to a freight forwarder unrelated to the seller. 

Under the above interpretation, no adjustment for foreign inland 
freight may be made when, as is often the case, the merchandise is 
purchased from a foreign seller on a C.I.F. basis. 

Customs has now reconsidered its previous interpretation of the 
Act with respect to foreign inland freight and related charges. We 
have decided to amend the Customs Regulations, to exclude from 
the price actually paid or payable for imported merchandise, the 
costs of all foreign inland freight and other services incident to the 
shipment of this merchandise to the United States provided that: 
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(1) these costs occur after goods have been sold for export to the 
United States; and (2) the goods have been placed with a carrier for 
through shipment to the United States. These costs are now to be 
considered incident to the international shipment of the merchan- 
dise within the meaning of section 152.102(f), Customs Regulations 
(19 CFR 152.102(f)), and are therefore excludable from the price 
paid or payable for the merchandise. 

This new policy is in accord with Article 8.2(a) of the Agreement 
on Implementation of Article VII of the General Agreement on 
Tariffs and Trade (the Valuation Code) which was implemented in 
the United States by the Trade Agreements Act of 1979. Article 
8.2(a) of this act provides: 


In forming its legislation, each Party shall provide for the in- 
clusion in or the exclusion from the Customs value, in whole or 
in part, of the following: (a) the cost of transport of the import- 
ed goods to the port or place of importation. . . 


Customs is therefore amending action 152.103(a\(5) to exclude 
from the dutiable value of imported merchandise as “international 
freight,” certain costs paid to a seller that are now dutiable as for- 
eign inland freight. A notice of proposed rulemaking on this subject 
was published in the Federal Register on June 17, 1983 (48 FR 
27778), inviting public comments. Most of the 37 comments re- 
ceived in response to the notice favored the new policy. However, 
many commenters pointed out ambiguities and problems with the 


proposal and recommended changes. These specific comments and 
our responses are set forth below. 


DISCUSSION OF COMMENTS 


Comment: The proposed regulation discriminates between contig- 
uous and noncontiguous countries and violates the United States 
obligations under the GATT Valuation Agreement or the most-fa- 
vored-nation status accorded to various noncontiguous countries. 

Response: This comment was apparently prompted by language 
in the Federal Register notice from which one could conclude 
that the proposed amendment was designed to benefit only contigu- 
ous countries. Because it is our intention, as stated above, to apply 
the regulations to all foreign inland freight, and therefore permit 
both contiguous and noncontiguous countries to benefit from the 
change, we have removed any language suggesting the contrary 
from this document. 

Comment: The proposal provides for the exclusion, from the price 
paid or payable, of all documented foreign inland freight costs 
which occur subsequent to the placing of the imported merchandise 
on the exporting carrier. Since the phase “exporting carrier’ is not 
defined, it is unclear whether the phrase was meant to cover par- 
ticular types of conveyances, multicarrier shipments, intermodal 
shipments (combinations of different modes of transportation, e.g., 
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ship, rail, truck, used for one shipment), and shipments of mer- 
chandise through reload centers (freight consolidation locations for 
freight destined for exportation to the United States). 

Response: Customs agrees with this comment. Instead of defining 
the phrase “exporting carrier,” however, any reference to it has 
been deleted. That phrase is too susceptible to being limited to car- 
riers which physically transport foreign merchandise over the U.S. 
border. To avoid any confusion, it has been determined that in 
order for foreign inland freight to be deemed incident to the inter- 
national shipment of merchandise, instead of requiring that freight 
costs occur subsequent to the placing of imported merchandise on 
the exporting carrier, the freight costs and other services incident 
to the shipment of the merchandise must occur after the goods 
have been sold for export to the United States and are placed with 
a carrier for through shipment to the United States. This will 
cover shipments by more than one mode of transportation, by mul- 
tiple freight companies, or through reload centers, as long as the 
merchandise has been sold for export to the United States and 
placed with a carrier for through shipment to the United States, as 
evidenced by the presentation to Customs of a through bill of 
lading. The through bill of lading is necessary to permit Customs 
officers to verify objectively that the above conditions have been 
satisfied. 

Comment: The proposed amendment does not provide for ship- 
ments of goods which are not exported by common carrier, e.g., 
shipments carried in an exporter’s own conveyance, which would 
not be covered by a through bill of lading and therefore could not 
qualify for the exclusion of freight costs from the transaction value. 

Response: Customs agrees. Accordingly, section 152.103(a)(5), has 
been revised to include situations where it is clearly impossible to 
ship merchandise on a through bill of lading. In this case, other 
documentation satisfactory to the district director, showing a sale 
for export to the United States and placement for through ship- 
ment to the United States, will be acceptable in lieu of a through 
bill of lading. 

Comment: The phrase “if paid to an unrelated seller,” which ap- 
pears in the proposed amendment, should be deleted. 

Response: This phrase appears not only in the proposal, but also 
in current section 152.103(a)(5). It was intended to put related par- 
ties on notice that freight payments made by a buyer to its related 
shipper would be subject to verification in order to ensure that the 
costs had not been overstated. 

Since in many cases, related parties engage in arm’s-length 
transactions, Customs sees no reason to continue to require that 
the foreign inland freight charge be paid to an unrelated seller in 
order to qualify for exclusion from the transaction value. There- 
fore, the phrase “unrelated seller’ has been deleted from this 
amendment. However, a paragraph has been included which reaf- 
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firms Customs authority to make appropriate additions to the duti- 
able value of merchandise in instances where verification of the 
foreign inland freight charge or other charges for services incident 
to the international shipment of the merchandise reveals that they 
have been overstated. 

Comment: Other costs which are incident to the international 
shipment of merchandise, such as warehousing, lighterage, and in- 
surance, should be included within the scope of the regulation. 

Response: Customs agrees and has revised section 152.103(a)(5) to 
provide for the exclusion from transaction value of other inland 
charges (besides freight charges) incident to the international ship- 
ment of merchandise to the United States so long as these charges 
occur after goods have been sold for export to the United States 
and are placed with a carrier for through shipment to the United 
States. We have also changed the heading of section 152.103(a)(5) 
from “Foreign inland freight” to “Foreign inland freight and other 
inland charges incident to the international shipment of merchan- 
dise.” 

Comment: The regulations should be effective with respect to en- 
tries which have not been liquidated as of the date of implementa- 
tion of the regulatory changes. 

Response: We agree with this comment and have made the 
changes applicable to all entries of merchandise for which liquida- 
tion was not final on the date this document is published in the 
Federal Register. 

After careful analysis of the comments received, and further 
review of the matter, it has been determined to adopt the proposal 
with the changes discussed above. 


EXECUTIVE ORDER 12291 


This amendment does not meet the criteria for a “major rule” as 
defined by section 1(b) of E.O. 12291. Accordingly, no regulatory 
impact analysis has been prepared. 


REGULATORY FLEXIBILITY ACT 


The provisions of the Regulatory Flexibility Act, relating to an 
initial and final regulatory flexibility analysis (5 U.S.C. 603, 604), 
are not applicable to this amendment because it will not have a 
significant economic impact upon a substantial number of small 
entities. 

Accordingly, it is certified under the provisions of section 3 of the 
Regulatory Flexibility Act (5 U.S.C. 605(b)), that this rule will not 
have a significant economic impact on a substantial number of 
small entities. 
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DRAFTING INFORMATION 


The principal author of this document was Susan Terranova, 
Regulations Control Branch, U.S. Customs Service. However, per- 
sonnel from other Customs offices participated in its development. 


Lists OF SuBJECTS IN 19 CFR Part 152 


Customs inspection and duties, imports, valuation. 


AMENDMENT TO THE REGULATIONS 


Part 152, Customs Regulations (19 CFR Part 152), is amended as 
set forth below. 


PART 152—CLASSIFICATION AND APPRAISEMENT OF 
MERCHANDISE 


Section 152.103(a)(5) is revised to read as follows: 
Section 152.103 Transaction value. 


(a) Price actually paid or payable— 


* * * * * * * 


(5) Foreign inland freight and other inland charges incident to 
the international shipment of merchandise. 

(i) Ex-factory sales. If the price actually paid or payable by the 
buyer to the seller for the imported merchandise does not include a 
charge for foreign inland freight and other charges for services in- 
cident to the international shipment of merchandise (an ex-factory 
price), those charges will not be added to the price. 

(ii) Sales other than ex-factory. As a general rule, in those situa- 
tions where the price actually paid or payable for imported mer- 
chandise includes a charge for foreign inland freight, whether or 
not itemized separately on the invoices or other commercial docu- 
ments, that charge will be part of the transaction value to the 
extent included in the price. However, charges for foreign inland 
freight and other services incident to the shipment of the merchan- 
dise to the United States may be considered incident to the inter- 
national shipment of that merchandise within the meaning of sec- 
tion 152.102(f) if they are identified separately and they occur after 
the merchandise has been sold for export to the United States and 
placed with a carrier for through shipment to the United States. 

(iii) Evidence of sale for export and placement for through ship- 
ment. A sale for export and placement for through shipment to the 
United States under subsection (ii) of this section shall be estab- 
lished by means of a through bill of lading to be presented to the 
district director. Only in those situations where it clearly would be 
impossible to ship merchandise on a through bill of lading (e.g., 
shipments via the seller’s own conveyance) will other documenta- 
tion satisfactory to the district director showing a sale for export to 
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the United States and placement for through shipment to the 
United States be accepted in lieu of a through bill of lading. 

(iv) Erroneous and false information. This regulation shall not be 
construed as prohibiting Customs from making appropriate addi- 
tions to the dutiable value of merchandise in instances where veri- 
fication reveals that foreign inland freight charges or other charges 
for services incident to the international shipment of merchandise 
have been overstated. (R.S. 251, as amended, section 624, 46 Stat. 
759, section 201, 93 Stat. 194 (19 U.S.C. 66, 1401a, 1624). 

WILLIAM VON RaAas, 
Commissioner of Customs. 


Approved: July 23, 1984. 
JOHN M. WALKER, Ur., 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, November 29, 1984 (49 FR 46886)] 


19 CFR Part 6 
(T.D. 84-236) 


Customs Regulations Amendment Relating to Reporting 
Requirements for Certain Commercial Aircraft 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations to 
extend to certain commerical aircraft, the reporting requirements 
currently applicable to private aircraft arriving from areas south of 
the U.S. Current regulations provide specifics regarding the re- 
quirements for reporting arrival, and include a list of designated 
airports at various border and coastline points at which designated 
aircraft must land. This amendment expands coverage of existing 
requirements to include certain commerical aircraft. 

The amendment is necessary because of the severity of the drug 
abuse problem, the major increase in illegal drug importations, and 
the need for action to expand the effectiveness of drug smuggling 
enforcement. Customs has found that because commerical aircraft 
are exempt from current reporting requirements, aircraft operators 
are able to claim to be on a commerical flight and thus bypass the 
necessity to report and land. This amendment remedies that 
situation. 


EFFECTIVE DATE: December 31, 1984. 





8 CUSTOMS BULLETIN AND DECISIONS, VOL. 18, NO. 50, DECEMBER 12, 1984 


FOR FURTHER INFORMATION CONTACT: Duane Oveson, 
Office of Inspection and Control, Customs Headquarters, 1301 Con- 
stitution Avenue NW., Washington, D.C. 20229 (202-566-5607). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


The National Narcotics Intelligence Consumers Committee has 
documented that the supply of illegal drugs to the U.S. market and 
the subsequent extent of drug abuse has reached monumental pro- 
portions. Illegal drugs generated an estimated $80 billion in retail 
sales in 1980, a 23 percent increase from 1979. The severity of the 
drug abuse problem, the preponderance of drug users, and the 
major increases in volumes of illegal drug importations in the U.S. 
are indicated by the significant increase in drug-related deaths, 
medical care, arrests, and seizures. 

The smuggler organization has solidified a dominant position in 
the U.S. through the penetration of strategic points in the econo- 
my. Countries to the south of the U.S. are major sources of illegal 
drugs destined for the U.S. Smuggling by air is the preferred mode 
of transportation for low-volume, high cost narcotics. A Stanford 
Research Institute Study indicates the magnitude of the air smug- 
gling threat at approximately 6,700 flights, annually. Although 
recent air interdiction activities in the southeastern U.S. have re- 
sulted in many arrests and seizures, an end to the present situation 
of drug abuse in the U‘S. is not in sight. 

To address this national problem, it is necessary to take action to 
expand the effectiveness of smuggling enforcement. In 1975, the 
Customs Regulations were amended by adding a new §6.14 (19 
CFR 6.14), to provide for a notice of intended arrival for private 
aircraft arriving in the U.S. via the U.S./Mexican border. Section 
6.14 further provided that these private aircraft must land at any 
one of 14 designated airports along the U.S./Mexican border. 

Because of the magnitude of the drug problem, and in direct re- 
sponse to Executive and Congressional! directives, by an interim 
regulation published as T.D. 82-52 in the Federal Register on 
March 24, 1982 (47 FR 12620), the notice requirements were ex- 
tended to private aircraft arriving in the U.S. via the Gulf of 
Mexico, Pacific and Atlantic Coasts. These interim regulations 
were adopted as a final rule by publication of T.D. 83-192 in the 
Federal Register on September 15, 1983 (48 FR 41381). 

Because the existing regulations only apply to private aircraft, 
and commerical aircraft are exempt from the reporting require- 
ments, aircraft operators are able to capitalize on this technicality 
to legally bypass the report requirements by claiming to be on a 
commerical flight. To prevent aircraft operators from avoiding the 
reporting and landing requirements, and thus possibly engaging in 
drug smuggling, it is now believed that these requirements should 
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be made applicable to certain commerical aircraft in addition to all 
private aircraft. 

Accordingly, on July 31, 1984, Customs published a notice in the 
Federal Register (49 FR 30527), proposing to amend §6.14(e), Cus- 
toms Regulations (19 CFR §6.14(e)), by extending the current re- 
porting requirements to certain commercial aircraft. This was ac- 
complished by expanding the definition of “private aircraft.’ The 
expanded definition makes the reporting requirements applicable 
to a greater number of aircraft than did the previous definition. 

Interested parties had until October 1, 1984, to submit comments 
on the proposal. After analysis of the comments received and fur- 
ther consideration of the matter, the amendment is being adopted, 
as proposed, with certain non-substantive changes. The amendment 
as proposed was based upon the definition of commercial aircraft 
appearing in the regulations of the Department of Transportation 
(DOT), (14 CFR Part 121). These regulations have been amended. 
The amendment, as published in this document, reflects the 
present DOT regulations set forth in 14 CFR Part 298, but makes 
no substantive changes from our earlier proposal. 


DISCUSSION OF COMMENTS 


Three commenters expressed concern over anticipated increases 
in expenses for certain commerical operators as a result of the 


amendment. 

Considering the high smuggling risk found to exist in certain 
commercial air operations, the present practice could be said to be 
discriminatory to non-commercial operators and owners. Any 
added costs will become part of normal commercial operating ex- 
penses. Relief from the requirements is available in extreme cases 
under existing overflight exemption procedures (see 19 CFR 6.14(f)). 

One commenter was concerned about the impact of the regula- 
tions on international commuter flights. 

Such carriers must satisfy certain criteria in order to be certified 
as commuter flights, including the publication of a flight schedule, 
which exempts them from the special landing and reporting re- 
quirements. 

One commenter submitted an alternative definition of private 
aircraft. 

Customs has determined that the definition cannot be adopted 
because it exempts the very segment of the aviation community 
that the regulations are intended to include (non-scheduled com- 
mercial operations). 

One commenter suggested that the expansion of the definition of 
private aircraft to include certain commercial aircraft would cause 
confusion among Customs inspection personnel. It was suggested 
that the expanded requirements be implemented separately, and 
not included in the definition of private aircraft. It also was sug- 
gested that the special U.S./Mexican border requirements be made 
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applicable to all aircraft operations, with specific exemptions stated 
separately. 

By expanding the definition of private aircraft, Customs is able 
to achieve the desired result with an amendment to a single para- 
graph of the regulations. The suggested alternative would require 
much more comprehensive amendments. Further, the amendment 
applies special requirements to all aircraft operations, with certain 
identified exceptions, as suggested by the commenter. 

The remaining two commenters suggested that all unscheduled 
commercial aircraft be included in the requirements, regardless of 
payload or passenger capacity. We believe the stated limits are 
practical and desirable in light of staffing levels, inspection facility 
limitations, and smuggling threat estimates. 


EXECUTIVE ORDER 12291 


This document does not meet the criteria for a “major rule” as 
specified in section l(b) of E.O. 12291. Accordingly, a regulatory 
impact analysis is not required. 


REGULATORY FLEXIBILITY ACT 


Pursuant to the provisions of section 3 of the Regulatory Flexibil- 
ity Act (Pub. L. 96-353, 5 U.S.C. 301 et seq.), it is hereby certified 
that the regulations set forth in this document will not have a sig- 
nificant economic impact on a substantial number of small entities. 
Accordingly, it is not subject to the regulatory analysis or other re- 
quirements of 5 U.S.C. 603 and 604. 


PAPERWORK REDUCTION ACT 


The collection of information requirements contained in this doc- 
ument were submitted to the Office of Management and Budget 
pursuant to section 3504(h) of the Paperwork Reduction Act of 
1980. These requirements were approved by OMB (control number 
1515-0098). 


DRAFTING INFORMATION 


The principal author of this document was Larry L. Burton, Reg- 
ulations Control Branch, Office of Regulations and Rulings, US. 
Customs Service. However, personnel from other Customs offices 
participated in its development. 

List oF SuBJEcTs In 19 CFR Part 6 


Air carriers, Air transportation, Aircraft, Airports. 


AMENDMENTS TO THE REGULATIONS 


Part 6, Customs Regulations (19 CFR Part 6), is amended in the 
following manner: 
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PART 6—AIR COMMERCE REGULATIONS 


Section 6.14(e) is amended to read as follows: § 6.14 Private air- 
craft arriving from areas south of the United States. 


* * * * * * * 


(e) Private aircraft defined. For the purpose of this section, “pri- 
vate aircraft” means all aircraft except public aircraft and those 
aircraft operated, on a regularly published schedule, pursuant to a 
certificate of public convenience and necessity or foreign aircraft 
permit issued by the Civil Aeronautics Board, or its successor, the 
Department of Transportation, authorizing interstate, overseas air 
transportation, and those aircraft with a seating capacity of more 
than 30 passengers or a maximum payload capacity of more than 
7,500 pounds which are engaged in air transportation for compen- 
sation or hire on demand. (See 49 U.S.C. 1872 and 14 CFR Part 
298). 

(R.S. 251, as amended, sec. 624, 46 Stat. 759, sec. 1109, 72 Stat. 799, as amended (19 
U.S.C. 66, 1624; 49 U.S.C. 1509)). 

WILLIAM VON RaAas, 
Commissioner of Customs. 


Approved: November 9, 1984. 
JOHN M. WALKER, JR., 


Assistant Secretary of the Treasury. 


[Published in the Federal Register, November 29, 1984 (49 FR 46885)] 











U.S. Court of Appeals for the 
Federal Circuit 


(Appeal No. 84-1139) 


ASEA, INC., APPELLANT, v. UNITED STATES, APPELLEE 


(Decided: November 21, 1984) 


Bernard J. Babb, Freeman, Wasserman & Schneider, of New York, New York, 
argued for appellant. With him on the brief was Philip Yale Simons, of counsel. 

Barbara M. Epstein, of New York, New York, argued for appellee. With her on 
the brief were Richard K. Willard, Acting Assistant Attorney General, David M. 
Cohen, Director and Joseph I. Liebman, Attorney in Charge International Trade 


Field Office. 

Appealed from: Court of International Trade. 

Judge NEWMAN. 

Before FRIEDMAN, Davis, and BALDWIN, Circuit Judges. 

BALDWIN, Circuit Judge. 

This is an appeal from a judgment of the United States Court of 
International Trade (CIT) holding that certain shunt reactors im- 
ported from Sweden were properly classified under item 682.60 of 
the Tariff Schedules of the United States. We affirm. 


OPINION 


The judgment appealed from is affirmed on the basis of the opin- 
ion filed by the CIT. ASEA, Inc. v. United States, 587 F.Supp. 1072 
(Ct. Int’] Trade 1984). 


AFFIRMED 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 84-123) 


JERNBERG FoRGINGS Co., ET AL., PLAINTIFFS V. THE UNITED STATES, 
DEFENDANT 


Court No. 84-1-00150 
Before: RESTANI, Judge. 


Opinion and Order 


[Plaintiffs’ motion for disclosure of documents pursuant to protective order 
granted in part and denied in part.] 


(Decided November 19, 1984) 


Dow, Lohnes & Albertson (William Silverman, James M. McElfish, Jr., and John 
C. Jost), for plaintiffs. 

Howrey & Simon (Davis C. Murchison, John F. Bruce, and Kevin P. O’Rourke), for 
defendant-intervenor. 

Richard K. Willard, Acting Assistant Attorney General, David M. Cohen, Direc- 
tor, Commercial Litigation Branch, J. Kevin Horgan, Civil Division, United States 
Department of Justice, for defendant. 


REsTANI, Judge: Plaintiffs have moved for disclosure of six busi- 
ness-confidential documents, or groups of documents, from the ad- 
ministrative record in this case. Plaintiffs’ action challenges two 
negative aspects of a final affirmative countervailing duty determi- 
nation concerning certain Italian steel products manufactured by 
Industria Meccanica e Stampaggio, S.p.A. (I.M.E.S.). Defendant-in- 
tervenor I.M.E.S. argues against disclosure. Defendant United 
States makes no objection to plaintiffs’ motion. 

Section 516A(b\(2)B of the Tariff Act of 1930, as amended, 19 
U.S.C. § 1516a(b)(2)(B) (1982) ! vests discretion in this court to deter- 
mine “whether to release confidential documents to parties in- 
volved in countervailing duty cases.” American Spring Wire Corp. 
v. United States, 5 CIT ——, 566 F. Supp. 1538, 1539 (1983). In exer- 


119 U.S.C. § 1516a(bX2XB) provides: 

The confidential or privileged status accorded to any documents, comments, or information shall be pre- 
served in any action under this section. Notwithstanding the preceding sentence, the court may examine, in 
camera, the confidential or privileged material, and may disclose such material under such terms and condi- 
tions as it may order. 


16 
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cising its discretion the court is guided by three considerations: (1) 
a litigant’s need for the data used by the Government to respond 
adequately to the Government’s subsidy findings, (2) the Govern- 
ment’s need to obtain confidential information from businesses in 
future proceedings, and (3) the foreign manufacturer’s need to pro- 
tect from disclosure information which, in the hands of a competi- 
tor, might injure its relative position in the industry. /Jd., 566 
F.Supp. at 1539-40, citing Freres v. United States, 4 CIT 239, 241- 
42, 554 F.Supp. 1246, 1248 (1982). See also Star-Kist Foods, Inc. v. 
United States, Slip Op. 84-108 at 3 (October 24, 1983). The court 
has made an in camera examination of the documents in question 
and will balance plaintiffs’ need for the information against “ ‘the 
public interest in protecting confidential business information, rec- 
ognized by section 516A(b\(2B) and inherent in the administrative 
authority’s ability to effectively perform its investigative duties’ 
under the countervailing duty law.” American Spring Wire Corp., 
566 F.Supp. at 1540, quoting Nakajima All Co. v. United States, 2 
CIT 170, 174 (1981). 

Plaintiffs first seek access to Document No. 50, a computer print- 
out of calculations made in the course of The United States Depart- 
ment of Commerce’s (“Commerce’’) preliminary determination. The 
calculations were based on data supplied by I.M.E.S. and already in 
plaintiffs’ possession. Plaintiffs assert a need to see the method ac- 
cording to which the data was organized. I.M.E.S. argues that the 
information is irrelevant to plaintiffs’ case because it concerns a 
preliminary finding and not a final determination. Here, however, 
the aspects of the final determination being challenged are refer- 
enced in the preliminary findings. Furthermore, since Document 50 
involves confidential information which is no longer secret as to 
plaintiff, its disclosure to plaintiff cannot injure I.M.E.S. Therefore, 
the document’s possible minimal relevancy is no bar to disclosure 
under the terms of the strict protective order applicable to this 
action. 

Plaintiffs next seek disclosure of certain exhibits? to the verifica- 
tion report prepared by Commerce in connection with its investiga- 
tion. Verification exhibits may properly be disclosed. Star-Kist 
Foods, Inc. v. United States,—— CIT ——, Slip Op. 84-108 at 4; 
American Spring Wire Corp., 566 F. Supp. at 1540; Committee of 
U.S. Rayon Producers v. United States, 3 CIT 177 (1982). To obtain 
disclosure of verification exhibits a party is not required to express 
a particularized need for the data. American Spring Wire Corp., 566 
F. Supp. at 1540-41, quoting Atlantic Sugar Lid. v. United States, 
85 Cust. Ct. 128, 129 (1980). Nonetheless, the scope of disclosure of 
confidential data, as in a discovery proceeding, is not boundless.* 


2 When plaintiffs first filed this motion, they sought disclosure of all verification exhibits relating to the find- 
ings regarding each “sudsidy” program. Later, plantiffs filed a reply to I.M.E.S.’s relevancy objections. In their 
reply plaintiffs greatly narrowed the scope of their request for disclosure. 

3’ Although disclosure of the administrative record is technically not discovery, disclosure of the administrative 
record and discovery serve the same purpose. Both are designed to allow a plaintiff to adequately develop and 
prosecute its case. 
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Only material that is relevant to the claims at issue in a case will 
be released. See Katunich v. Donovan,—— CIT ——, 576 F. Supp. 
636, 638 (1983). In discovery, however, the concept of relevance is 
very broad. Heathman v. United States Dist. Ct. for Cent. Dist. of 
Cal., 503 F.2d 1032, 1035 (9th Cir. 1974); Dunn v. Midwestern In- 
demnity, 88 F.R.D. 191, 195 (S.D. Ohio 1980) (both cases discussing 
relevancy as required by Fed. R. Civ. P. 26(b)). 

Although plaintiffs must demonstrate more than “mere curiosity 
or a vague groping for clues,” Atlantic Sugar Ltd., 85 Cust. Ct. at 
129, the threshold of relevancy in this situation, as in ordinary dis- 
covery, is not high. As this court’s predecessor explained: 


At this preparatory stage, to require plaintiffs to make an 
exact demonstration of how the contents of [a] document will 
support their attack on the administrative determinations 
would, in effect, require the court to make an advance judg- 
ment of the existence of substantial evidence for those determi- 
nations. Aside from demanding impossible prescience from the 
plaintiffs such an inquiry would result in a distorted and piece- 
meal judicial review. 

Id. 

The first series of exhibits that plaintiffs seek is the “A” series 
labeled “Statistics.” These documents consist of tables of customs 
classifications, Commerce’s monthly, yearly, and summarized calcu- 
lations concerning the subject products, I.M.E.S. invoices, and a 
general information booklet. Plaintiffs assert that Commerce relied 
on the Series A data in determining that none of I.M.E.S.’s exports 
to the United States benefited from preferential export financing. 
The calculations, customs tables, and general information booklet 
(exhibits A-1-A-11) do not contain customer names, trade secrets 
or other information that could damage I.M.E.S.’s competitive posi- 
tion and therefore will be disclosed. The invoices do contain cus- 
tomer names and other confidential information. Disclosure of cus- 
tomer identity and pricing information could be quite damaging to 
I.M.E.S.’s market position and thus balances heavily against plain- 
tiffs’ need for the documents in order to present a case. American 
Spring Wire Corp., 566 F.Supp. at 1540. Plaintiffs, however, allege 
that Commerce used the pricing information in part to verify the 
negative determination regarding preferential export credit financ- 
ing which plaintiffs challenge in this action. Without the pricing 
information, the documents would merely be lists of products. 
Plaintiff would not be able to attempt to relate the prices of 
I.M.E.S. exported products to the challenged program. Thus, the 
documents will be disclosed with the pricing information included. 
All customer names and addresses except the identity of the cus- 
tomer’s country, however, will be redacted. 

Plaintiffs seek two verification exhibits from the report on rebate 
of indirect taxes. These documents, I.M.E.S.’s financial statements 
(exhibits B-6 and B-7), appear to concern I.M.E.S.’s overall finan- 
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cial position. The documents contain information regarding the 
role of exports in I.M.E.S. operations and thus are relevant to 
plaintiffs’ action. The documents appear to contain much confiden- 
tial business information. Nonetheless, plaintiffs’ need for these 
documents seems to be great. Exhibit B-6, however, contains a sec- 
tion labeled “clienti’’ (clients). Disclosure of that section could 
damage I.M.E.S.’s market position, and does not appear to be vital 
to plaintiffs’ case. Therefore, that section will be redacted. Exhibits 
B-6 and B-7 will then be disclosed. 

Plaintiffs also seek two documents from the report on preferen- 
tial financing. Exhibit C-14 is a book on the Italian banking 
system. The exhibit appears to be a public document. It contains no 
confidential information which could damage I.M.E.S. or discour- 
age future disclosure. It will therefore be disclosed. 

Exhibit C-15 from the preferential financing report is an Italian 
document concerning short-term financing. The document contains 
no customer names or other secret information. Although plaintiffs 
have not demonstrated its relevancy, it appears that the document 
may be relevant and no harm will stem from its disclosure. Thus, it 
will be disclosed. 

The final verification exhibits that plaintiffs seek are those sup- 
porting the findings on the two challenged programs. Exhibits D-1- 
D-23 specifically address the steel pricing scheme. Although these 
documents contain certain customer names and other possibly con- 
fidential information, the documents must be disclosed to allow 
plaintiffs to prosecute their claim. “[T]he court is unable to see how 
plaintiffs would be able to meaningfully challenge the Govern- 
ment’s findings in this action without them.” American Spring 
Wire Corp., 566 F.Supp. at 1540. The same rationale applies to the 
series of exhibits relating to export credit financing (exhibits F-1- 
F-21). Those exhibits were used by Commerce to support its deter- 
minations and therefore must be disclosed. In both sets of exhibits, 
however, customer names will be redacted. 

Plaintiffs also seek disclosure of two internal memoranda which 
I.M.E.S. has never seen. The first document, No. 124, is an issue 
paper on export credit financing. This document directly relates to 
plaintiffs’ action and will be disclosed.* 

The second memorandum, Document No. 125, is an issue paper 
on the rebate of indirect taxes. The determination concerning this 
program has not been challenged. Plaintiffs, however, argue that 
the memorandum is needed to determine whether Commerce ana- 
lyzed the two challenged negative aspects in a manner consistent 
with the analysis of the indirect tax rebate issue. Although this 
document may be only minimally relevent to plaintiffs’ claims, it 


4 Defendant-intervenor urges that it should be allowed to inspect Document No. 124 before it is revealed to 
plaintiffs in order to allow I.M.E.S. to see if the document contains confidential material not previously exposed 
to plaintiffs. Because neither party has yet seen the document, early disclosure to defendant-intervenor only 
would give one party an advantage over another. In any case, the court is assuming that this document contains 
confidential information. 
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does not appear to contain sensitive information which could injure 
I.M.E.S. if disclosed. Document No. 125 will therefore be released. 

Plaintiffs’ final requests involve two letters written by I.M.E.S.’s 
counsel to Commerce. Plaintiffs assert that they need the first doc- 
ument, No. 132, which deals with I.M.E.S.’s purchase of steel from 
two mills, in order to challenge Commerce’s use of the “best infor- 
mation available” in making its final determination. This informa- 
tion would also be necessary for plaintiffs to meaningfully chal- 
lenge the government’s findings. See American Spring Wire Corp., 
566 F.Supp. at 1540. Thus, Document No. 132 will be disclosed after 
the customer names have been redacted. 

The second letter, Document No. 133A contains I.M.E.S.’s com- 
ments on plaintiffs’ letters to Commerce concerning steel prices. 
The letter itself notes that I.M.E.S. had possession of the confiden- 
tial versions of plaintiffs’ letters. Fairness dictates that plaintiffs be 
allowed to obtain the confidential version of I.M.E.S.’s reply to 
plaintiffs’ arguments.® 

The protective order previously entered in this matter, as modi- 
fied herein, shall be applicable to the documents covered by this 
opinion. Commerce shall redact the confidential information as di- 
rected herein before disclosure of the documents. 

If after this confidential information is redacted pursuant to this 
order, plaintiffs are unable to decipher the documents so as to pro- 
ceed with their case, the court will entertain a motion for further 
disclosure. 

It is therefore ORDERED: 

1. That plaintiffs’ motion for discovery of confidential informa- 
tion subject to judicial protective order is granted to the extent in- 
dicated herein; and 

2. That a true, accurate and complete (except for the ordered re- 
dactions) copy of the following confidential exhibits in the adminis- 
trative record, together with English translations, shall be made 
available to plaintiffs by defendant within ten (10) days of the date 
of this order pursuant to the protective order previously stipulated 
to by the parties: 











Document Number Description 





Computerized data used in the preliminary determination. 
Exhibits to 110: 
Nos. A-1-A-16, | Verification exhibits. 

B-6, B-7, C- 

14, D-1-D-23 

and F-1-F-21. 
Commerce issue paper on export credit financing. 
Commerce issue paper on rebate of indirect taxes. 


5 Plaintiffs also argue for disclosure on the ground that Documents 132 and 133A were not part of the original 
administrative record only because I.M.E.S. filed the letters thirteen days before the final determination. It is 
also unclear whether I.M.E.S. contests the relevancy of Documents 132 and 133A. In any event, the documents 
will be disclosed. 
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Document Number Description 


Letter from Howrey & Simon to Commerce regarding steel 
purchased by I.M.E.S. 

Letter from Howrey & Simon commenting on Dow, Lohnes & 
Albertson letters to Commerce of 9/30/83 and 10/7/83 con- 
cerning steel pricing. 


(Slip Op. 84-124) 
JARVIS CLARK CO., PLAINTIFF, v. UNITED STATES, DEFENDANT 


Court No. 81-9-01163 
Before Forp, Judge. 


Memorandum Opinion and Order 


(Dated November 19, 1984) 


Glad, White & Ferguson for the plaintiff. 

Richard K. Willard, Acting Assistant Attorney General; Joseph I. Liebman, Attor- 
ney in Charge, International Trade Field Office, (Michael P. Maxwell), for the de- 
fendant. 


Forp, Judge: This action has been remanded by the United 
States Court of Appeals for the Federal Circuit, 735 F.2d 873 (Fed. 
Cir. 1984), for determination of the proper classification of certain 
tippler hopper cars which are used to haul ore and waste from 
mines. They were classified as “railroad and railway rolling stock” 
under the provisions of Item 690.15, Tariff Schedules of the United 
States. Plaintiff contended the merchandise was properly subject to 
classification under Item 664.08, Tariff Schedules of the United 
States, as modified by Presidential Proclamation 4707, which pro- 
vides for “* * * other excavating * * * and extracting ma- 
chines * * * whether stationary or mobile for earth, minerals, or 
a "2? 

The Court in Slip. Op. 83-38, 566 F. Supp. 344 (CIT 1983), held 
that classification under the claimed provision was precluded by 
virtue of headnote 1(i), Schedule 6, Part 4, Subpart B, as well as 
paragraph 2 of the agreed statement of facts and the affidavit of 
Mr. Stevens. 

The appellate court, in reviewing the legislative history of the 
Customs Courts Act of 1980, determined that this court was grant- 
ed the right to retry or remand an action, 28 U.S.C. 2643(b), so as 
to eliminate the potential unfairness imposed by the dual burden 
of proof upon the importer. The court therein held “But the trial 
Court cannot determine the correct result simply by dismissing the 
importer’s alternative as incorrect. It must consider whether the 
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governments classification is correct, both independently and in 
comparison with the importer’s alternative.” 

Plaintiff is now urging classification under Item 664.08 on the 
theory that it is more specific than Item 692.60 referred to by the 
appellate court and relied upon by defendant. Plaintiff's position 
that Item 664.08 is more specific that Item 692.60 has merit. How- 
ever, it is also possible, as indicated by the Appellate Court that 
other classification provisions may apply. I, therefore, am remand- 
ing this matter for proper classification in accordance with this de- 
cision and the decision of the Court of Appeals, supra. 

Accordingly, it is hereby 

ORDERED that this action is remanded to the District Director 
at the port of Los Angeles, California for the purpose of classifying 
this merchandise in accordance with this decision and that of the 
United States Court of Appeals for the Federal Circuit, 735 F.2d 
873 (Fed. Cir. 1984). 





Appeal to the U.S. Court of 
Appeals for the Federal 
Circuit 


Appeal 85-748 Laura Ashley, Inc., et at., v. The United States 
of America, Consolidated Court No. 84-8-01129—Country of 
Origin—Appeal from Slip Op. 84-111, filed on November 2, 
1984. 
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